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REPLY COMMENTS OF TIME WARNER CABLE INC.

INTRODUCTION AND SUMMARY

As Time Warner Cable Inc. (“TWC”) explained in apening comments, thper seban
on exclusive contracts between cable operatorshandaffiliated satellite-delivered
programmers impermissibly burdens cable operatirst Amendment rightS. The record
confirms that the robust and growing competitioroagimultichannel video programming
distributors (“MVPDs”) has undermined any legaltifisation for extending the bah.Several
commenters, including various MVPDs, argue thatecaperators retain economic incentives to

withhold vertically integrated programming from cpetitors, and the Media Bureau has issued

Comments of Time Warner Cable InRgvision of the Commission’s Program Access
Rules et al.MB Docket Nos. 12-68, 07-18, 05-192 (filed Jui2e 2012).

2 SeeComcast Comments at 9-12; Cablevision CommentsaiNat’| Cable &
Telecomm. Ass’n Comments at 3-14; Discovery Comeations Comments at 2-4, 6-8;
Madison Square Garden Co. Comments at 6-13.



requests for data that presumably are expectedlpotihe Commission evaluate such incentives,
including where clustering of cable systems isga@teto increase the profitability of a
withholding strategy. But those arguments aredigrgeside the point, as the absence of any
remaining bottleneck in the video distribution nmetfdace deprives the Commission of any
legitimate basis for mandating access to partiqgulagramming.

Indeed, the requisite governmental interest in @eeigting restrictions on vertically
integrated cable operators’ ability to speak anfiit@tion as editors does not turn on predictions
about the marginal effects of cable system clusgieor marginal changes in the incentives of
cable operators to enter into exclusive arrangesneRather, the underlying premise of the
exclusivity ban was to protect the public from haranising from the bottleneck monopoly
power that Congress identified and sought to remed@92. Absent the bottleneck conditions
that formed that essential justification for thelesivity ban, the First Amendment prohibits the
Commission from continuing the banall, regardless of what it concludes about the pdaicu
economic incentives of MVPDs in distribution arrangents. The First Amendment simply does
not permit the Commission to restrict cable opegatgpeech based on generalized predictions
about whether certain business practices mighharCommission’s judgment, create more or
less robust speech in particular (often highly clexpcircumstances. As both courts and this
Commission have recognized, and as the recordsmptbceeding confirms, the bottleneck
conditions that formed the factual premise undagythis particular restriction on speech no

longer exist. That should be the end of the matter



The analysis that the Commission performed i2087 Report and Order regarding
cable operators’ economic incentit:esvhich the Commission seems intent on replicating i
this proceeding—glosses over this critical bottniaquiry, apparentlpresuminghat cable
operators possess market power without adducingogoraneous record evidence. But as the
Commission appropriately recognized in the red&eatvability Sunset Ordert cannot justify
burdening cable operators’ speech rights in therades of substantial evidence documenting the
continuing need for such burdens (even apart flegobligation to ensure that any restrictions
are narrowly tailored, in contrast to the categairiian at issu€). Therefore, whatever the extent
of cable operators’ incentives to enter into exekisontracts, the Commission must establish
that a bottleneck exists (at a minimum) before s&gto regulate program access in any respect.
By failing to examine that more fundamental isdeedlone to demonstrate a bottleneck), the
NPRM, the Media Bureau’s data requests, and theyemts supporting an extension of the
exclusivity ban all fall far short of meeting themmum constitutional requirements necessary
to limit cable operators’ speech.

In all events, there plainly is no justificatioor fsingling out cable operators for continued
prohibitions on exclusive distribution arrangemerifghe purported harm that the exclusivity
ban aims to prevent is the restriction of certaimgpamming to a single MVPD, that interest

cannot serve as a basis to apply the restricticouety to cable operators. To the contrary, as

Implementation of the Cable Television Consumetdetomn and Competition Act of
1992 et al. Report and Order and Notice of Proposed RulengalkitB Docket Nos. 07-
29, 07-198 (rel. Oct. 1, 2007) (“2007 Report andé&dr).

Carriage of Digital Television Broadcast SignalsnA&ndment to Part 76 of the
Commission’s Rule€S Docket No. 98-120, Fifth Report and Order, F259, | 11

(rel. June 12, 2012) Yiewability Sunset Ordé&r (recognizing that “the dramatic changes
in technology and the marketplace over the pastyears render less certain the
constitutional foundation” for requiring carriaggrsals in analog format, and finding
insufficient current evidence to support ongoingsarvation of the rule).

3



TWC has argued and some other MVPDs agree, thet‘inawve” nature of programming should
determine the extent to which the Commission ragalaccess to it, assuming such regulation is
permissible at all. In particular, allowing a nocable MVPD to tie up extremely popular
programming (as DIRECTV has done with its NFL Synd@iecket offering) while barring a
cable operator from distributireny vertically integrated programming on an exclusesis is
indefensible. The selective regulation of exclitgimmounts to a naked speaker-based
preference that is presumptively unconstitutiored the unjustified differentiation among
video distributors’ business practices violatesAdeninistrative Procedure Act as wéll.

The Commission therefore should allow the excltgivan to sunset. Any continuation
of the ban, whether on a market-by-market or serig-service basis, would violate the First
Amendment and would fail to satisfy the Commisssoobligation to ensure that the ban remains
“necessary” under Section 628(c)(55uch partial sunsets also would be unworkabte as
practical matter, as even proponents of continegdlation appear to recognize.

DISCUSSION

THE EMERGENCE OF VIBRANT COMPETITION UNDERMINES THE
GOVERNMENT'S INTEREST IN RESTRICTING CABLE OPERATOR S’
SPEECH RIGHTS

A. Absent Demonstration of a Bottleneck, the GovernmerLacks a Sufficient
Justification To Extend the Exclusivity Ban

Cable operators and cable-affiliated video prognems are speakers and editorshe

exclusivity ban directly implicates the speech tigbif these speaketsThis is so both because

° See, e.g., Citizens United v. Fed. Elec. ComdB0 S. Ct. 876, 898 (2010).
SeeComcast Comments at 19-20; Cox Communications Cartava 3.
! 47 U.S.C. § 548(c)(5).
8 Turner Broad. Sys., Inc. v. FC612 U.S. 622, 662 (1994).
4



the ability to enter into exclusive arrangements eacourage development of new programming
(i.e., more speech), and because the prohibition regpn@grammers to have their programming
carried by MVPDs with whom they would prefer notal, which violates the long-standing
First Amendment “presum|ption] that speakers, hetgovernment, know best what they want
to say and how to say it” And because the exclusivity ban applies onlyaiole€ operators, the
ban discriminates based on the speaker’s idemtiyfavors some speakers over others.

As the NPRM acknowledges, Congress’s justificat@renacting the exclusivity ban in
Section 628 was the concern that cable operatarsimdtieneck” control in video programming
distribution, such that “vertically integrated calgrogrammers ... may simply refuse to sell to
potential competitors” of their cable operatorlaftes™ Critically, the statutory restrictions on
cable operators’ speech rights have been uphedd &iff) only because of the “bottleneck
monopoly power exercised by cable operatdfs.”

The record in this proceeding fails to establish emntinuing bottleneck, and that failure
deprives the Government of any legitimate interesanning exclusivity. Far from
demonstrating the existence of a bottleneck, timengents confirm what the D.C. Circuit found

several years ago: that none remaih€able operators now face more competition tham ev

9 See Time Warner Entertainment Co. v. FG8 F.3d 957, 979 (D.C. Cir. 1996);
Cablevision Sys. Corp. v. FC697 F.3d 1306, 1316 (D.C. Cir. 2010) (Kavanaugh,
dissenting).

10 Riley v. Nat'l Fed. of the Blind, Inc487 U.S. 781, 790-91 (1988).

1 S. Rep. No. 102-92 (1991), reprinted in 1992 0.S.A.N. 1133, 1152, 1159 (“Senate
Report”); Revision of the Commission’s Program Access Rilak, &B Docket Nos.
12-68, 07-18, 05-192, Notice of Proposed Rulemaki@C 12-30 Y 6 (rel. Mar. 20,
2012) (“NPRM").

12 Turner, 512 U.S. at 66Ifime Warner93 F.3d at 978.

13 SeeTime Warner Cable Comments at 5-10; Comcast Consvagr-12; Cablevision
Comments at 4-5; Nat'l Cable & Telecomm. Ass’n Coamts at 3-14Comcast Corp. v.

5



from satellite, telco, and Internet-based distidsit while vertical integration between cable
operators and programmers has decreased subdyaniiaé Department of Justice concluded in
2008 that “the most significant development” regagdnultichannel video programming
distribution in recent years has been the laundamlities based service “by the principal local
telephone companies®The Commission has found that cable’s share arigDs has fallen
steadily, from 78 percent in 2002 to under 58 peraaday’> At the same time, the percentage
of satellite-delivered national programming netwgodffiliated with cable operators also has
experienced a precipitous drop, from 53 percef®i4 to 14 percent todd$. In light of these
developments, the Commission recently concludetitiiga‘dramatic changes in technology and
the marketplace” no longer justified its viewalyilihandaté’ Here, the extensive competition
among MVPDs similarly undercuts the fundamentahpse of the exclusivity ban.

DIRECTYV argues that, because the Commission pusiycextended the exclusivity ban
(based on an entirely different and now-stale rar is prohibited from allowing the ban to
sunset “absent dramatic new evidence in the réd8rdhat claim is entirely backwards. The
First Amendment and the statutory text each reghgeCommission to affirmatively justify an

extension of the exclusivity ban based on substbetidence. Because an extension of the ban

FCC, 579 F.3d 1, 8 (D.C. Cir. 2009) ([c]able operatorsio longer have the bottleneck
power over programming that concerned the Congnes392”).

14 U.S. Department of Justicépice, Video And Broadband: The Changing Competitiv

Landscape And Its Impact On Consumetss (Nov. 2008)available at
http://www.usdoj.gov/atr/public/reports/239284.pdf.

15 SeeNPRM App. A; Nat'| Cable & Telecomm. Ass’n Commets9.

16 SeeNPRM App. B; TWC Comments at 8.

17 Carriage of Digital Television Broadcast SignalsnA&ndment to Part 76 of the

Commission’s Rule€S Docket No. 98-120, Fifth Report and Order, F259 | 11
(rel. June 12, 201).

18 DIRECTV Comments at 12-13.



would “impose[] current burdens,” there is a hehuyden on Government to demonstrate why
the restriction is “justified by current needs,thas DIRECTV would have it, a heavy burden on
speakers to establish why they should be permittspeak® Moreover, Section 628(c)(5)
independently provides that the Commission musrdehe whether the ban is still
“necessary’ and the Administrative Procedure Act compels tben@ission to support any
such finding with substantial evidenTe Consistent with these First Amendment and statuto
obligations, the Commission recognized that it vesigiired to sunset the analogous viewability
mandate absent a substantial evidentiary showatgtthemained necessary and burdened cable
operators’ speech no more than neces%ary.

B. The Commission Cannot Justify Extending the Exclusity Ban Based on an
Assessment of Economic Incentives

Commenters seeking to extend the exclusivity igamgpt to sidestep the requisite
showing of a bottleneck, focusing instead on caplkerators’ asserted incentives to withhold
vertically integrated programming from competitofhe Media Bureau’s data requests,
drawing on the analysis it performed in 2007, likesseek to determine whether cable operators
have the “ability and incentive to favor their a#ited cable operators over nonaffiliated

competitive MVPDs.** The Commission in 2007 undertook an analysis luétiver, among

19 Nw. Austin Mun. Util. Dist. No. 1 v. Holdes57 U.S. 193, 203 (200%ee also Comcast
Corp. v. FCC579 F.3d 1, 9-10 (D.C. Cir. 2009) (vacating spessstrictions in light of a
“changed marketplace” because the restrictions favoantinue to burdens speech
protected by the First Amendment”).

20 47 U.S.C. § 548(c)(5).

21 5 U.S.C. § 706(2)(E).

22 Viewability Sunset Ordef 11.
23 2007 Report and Order 1 29.



other issues, clustering of cable systems mighiease the profitability of entering into
exclusive arrangements, and it seems poised torpethe same analysis héfe.

But that narrow focus on the profitability of difeat business strategies misses the point
of the requisite constitutional inquiry. The Gawerent’s interest in maintaining program access
restrictions has never turned on the marginal imfheat clustering or other factors have on cable
operators’ economic incentives to engage in exedudistribution; rather, those speech
restrictions hinge on the assertion of a bottleragtking from the presumed absence of
competing video distributors. That bottleneck wasecessary foundation for Congress’s
enactment of the restrictions at issue, as welbathe court decisions upholding those
restrictions> In the absence of bottleneck power, the Commissiegal justification for
perpetuating these speech restrictions disappmads)o regression analysis considering various
other factors affecting the supposed financial miees to engage in exclusive distribution can
satisfy the First Amendment’s heavy presumptionrejapeech restrictions. To the contrary,
such regulation would amount a naked preferencpddicular entities’ speecf.

After all, every company that pursues an excludigé&ibution model does so in the
belief that whatever sales it foregoes will be aighed by increased profitability. No rational
actor would choose exclusivity otherwise. For eglanwhen the New York Times gives
subscribers exclusive access to its news storigs oolumnists’ op-eds rather than making such
content available to other news outlets, or whepl&ghooses to launch the iPhone through an

exclusive arrangement with AT&T, those companiegerthose judgments based on their own

24 2007 Report and Order 11 57, 59.

2 SeeSenate Report, 1992 U.S.C.C.A.N. at 1152, 1T8@ner, 512 U.S. at 661fime
Warner, 93 F.3d at 978.

26 Citizens United130 S. Ct. at 898.



assessment of their economic self-interest. Abasahiowing of a bottleneck, cable operators’
similar pursuit of product differentiation and ptability should not be a matter of public
concern. As TWC has explained, there will be masyances where cable operators will choose
the broadest possible distribution of verticalliegrated content on competing MVPD platforms,
as TWC has announced it will do in connection vitgHorthcoming Lakers RSNE whereas in
other circumstances, exclusive distribution arramgets might be preferabfe.Just as other
communications and media companies routinely miaeet judgments for themselves, so too
must cable operators be permitted to do so.

The Commission not only lacks a sufficient consibinal basis to second-guess such
judgments in the absence of a demonstrated bot#ebet it is ill-equipped to do so. The
incentives arising from the clustering of cableteyss and related factors identified in the
Commission’s 2007 economic analysis are only adéthe many considerations that affect
whether a particular exclusive distribution arramgat makes economic sense in particular
circumstances for a programmer and an MVPD. Fangte, clustering alone might or might
not increase cable operators’ incentives to enterexclusive arrangements, and those increased

incentives might or might not be outweighed by ragrother factors. All of these incentives and

27 SeeNews Release, Time Warner Cable and Los Angelesrkekign Long-Term

Agreement for Lakers Games, Beginning With 2012328&ason,” available at:
http://ir.timewarnercable.com/phoenix.zhtml?c=207&g=irol-
newsArticle&lD=1528805&highlight= (Feb. 14, 201Bnhouncing that the networks
“will be available to all satellite, cable and tldistributors in the Lakers’ territory”).

28 See, e.gReview of the Commission’s Program Access Rulé&aamination of

Programming Tying Arrangementsirst Report and Order, 25 FCC Rcd 746 { 51 n.200
(2010) (2010 Program Access Ordgi(explaining that “exclusivity plays an important
role in the growth and viability of local cable newetworks” and that “permitting such
exclusivity should not dissuade new MVPDs from depmg their own competing
regional programming services”) (internal quotatiarks, citations, and alterations
omitted).



business tradeoffs are simply natural componentiseofact-specific marketplace analysis that
each business must conduct in each particularrastance. The Commission is in no position
to pre-judge the competitive process through ovarhplistic assumptions, particularly when
these incentive tradeoffs and business judgmeatmberently benigh?

The record also confirms the validity of TWC's angent that geographically specific,
market-by-market analyses would not be workabllis context, even apart from the
constitutional impediments to any extension ofakelusivity ban. While DIRECTV and TWC
disagree on the continuing need and justificatmrttie ban, both companies agree that
a market-by-market sunset would be inconsistertt thi¢ realities of how MVPDs acquire
programming, typically on a nationwide ba$lsThose pragmatic concerns underscore the
appropriateness of sunsetting the exclusivity anpietely, rather than partially. Under
Section 628, the Commission will continue to hawe duthority to evaluate allegations of unfair
or deceptive practices on a case-by-case basighan the best mechanism for it to address
any competitive issues that arise from exclusistrithution arrangements.

. AT A MINIMUM, THE COMMISSION MUST REFRAIN FROM SING LING

OUT CABLE PROVIDERS IN REGULATING EXCLUSIVE DISTRIB UTION
ARRANGEMENTS

29 Indeed, absent the bottleneck monopoly poweratiitally justified the exclusivity ban,

it is not clear what the Commission would hopedoaaplish with its regression
analysis. Courts repeatedly have held that “exatudistributor arrangements are
presumptively legal.”Electronics Communs. Corp. v. Toshiba Am. Consifmails,

129 F.3d 240, 245 (2d Cir. 1997). As one courtiputhere is a veritable avalanche of
precedent to the effect that, absent evidence ofopalization, a manufacturer may
legally grant ... an exclusive franchiseGTE Sylvania Inc. v. Continental T.V., IN837
F.2d 980, 997 (9th Cir. 19763rf bang, aff'd, 433 U.S. 36 (1977)See also 2010
Program Access Ordédf 51 n. 200 (recognizing that “exclusivity playsiamportant role
in the growth and viability of local cable newswetks”).

30 SeeDIRECTV Comments at 35.
10



If the Commission does not sunset the exclusivaty altogether, it must modify the rules
to eliminate the unjustified targeting of cable @ers’ speech. It is a fundamental First
Amendment precept that, “[ijn the realm of privageech or expression, government regulation
may not favor one speaker over anothér Applying the exclusivity ban only to cable operat
does precisely that, and in today’s robustly comipetenvironment, the ban simply puts a
thumb on the scale in favor of certain programndiggributors. As Cablevision notes, newer
types of MVPDs can distribute and market their @xolusive content to secure competitive
advantage in a manner that would be unlawful ifartaken by cable operatd¥s Particularly in
the absence of a bottleneck, it is impermissibtehHe Government to permit DIRECTV to
distribute its popular NFL Sunday Ticket packageaarexclusive basis while barring any form
of exclusivity by vertically integrated cable opkens.

DISH Network appears to agree that any continunogam access regulation should not
focus on cable operators’ vertical integrationsolation, but rather should address “the
popularity of the affiliated programming with theleévant consumer audienc®.”Indeed, as
Discovery Communications notes, the Commission’spig/focus on cable operators’ vertically
integrated programming has led it to ignore moreas competitive issues relating to
broadcasters’ bundling of must-have network prognamy with programming services that
distributors would prefer not to carf. The Commission’s categorical exclusion of otlypes
of exclusivity from its regulatory scheme—regardles$ the actual competitive effects at issue—

underscores the irrationality of the existing ag@oand requires correction if any form of

3 Rosenberger v. Rector and Visitors of the Uniwaf 515 U.S. 819, 828 (1995).

32 Cablevision Comments at 5, 9.

33 DISH Network Comments at 5.

3 Discovery Communications Comments at 2-3.
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exclusivity regulation is to survive. Otherwiseetinevitable result will be to subject cable
operators to significant marketplace disadvantageke distorting competition more generally.
Even if such selective regulation were permissitsider the First Amendment and the APA, and
it is not, it would be profoundly unwise as a pylinatter.

CONCLUSION

For the foregoing reasons, and for the reasotsdsky TWC in its opening comments,
the Commission should allow the ban on exclusivéreats involving satellite-delivered, cable—
affiliated programming to sunset in its entirety.
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